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McGown & Markling Co., L.P.A. is 
proud to announce that Dr. Patrick 
Pauken has joined the school law 
firm as “Of Counsel.”  Pat will also 
continue his position of Associate 
Professor of Educational Administra-
tion and Leadership Studies at Bowl-
ing Green State University.   

Prior to appearing on Jeopardy!, Pat 
received multiple degrees from The 
Ohio State University (B.A., actuarial 
science, summa cum laude, history of 
art minor, 1990; J.D., 1994; Ph.D., 
educational administration, 1997).   

Pat actively presents and publishes in 
various areas of ethics and school 
law, including school violence, tech-
nology and cyberspace, copyright 
law, religion and public school cur-
riculum, special education, high-
stakes testing, and zero tolerance.  

From Jeopardy! to 
School Lawyer 

Mark your calendars -  June 3, 2005 ,  is  the next School Law 
Seminar date.   Registrat ion for  the School Law Seminar is l imited 
to the Cleveland, Ohio location at  this t ime.  Registration material  
can be found on Pages 4-5.   
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An eSchool for Profoundly Disabled Children? 

Ignorance Is No Excuse 

In Swigart v. Kent State Univ. 
(May 6, 2005), an university em-
ployee’s employment contract was 
terminated for “just cause” because 
the employee told a newspaper a 
student’s grade point average in 
violation of university policy.  In 
spite of the employee’s good em-
ployment history with the univer-
sity, the Ohio Eleventh District 
Court of Appeals found that the 
seriousness of the misconduct out-
weighed any mitigating circum-
stances.  The Eleventh District fur-
ther held that whether the univer-
sity failed to adequately train the 
employee on student confidential-
ity was irrelevant as the employee 
was terminated for violating a con-
fidentiality policy that she, in fact, 
received and signed receipt of un-
derstanding the same. 

Hattie Larlham is a residential facility serving children with profound dis-
abilities and chronic, severe, medically fragile conditions.  The Crestwood 
Local School District has provided educational services to these chil-
dren.  Hattie Larlham established a corporation named Hattie Larlham Edu-
cational Services, Inc. (HLES).  Through this corporation, Hattie Larlham 
entered into a community school contract with the Lucas County Educa-
tional Service Center to establish an eSchool for the Hattie Larlham chil-
dren.  The Ohio Department of Education refused to allow HLES to access 
the community school funding.  The Ohio Department of Education cited 
numerous concerns, including its concern about the appropriateness of an 
eSchool for children with profound disabilities and chronic, severe, medi-
cally fragile conditions.  On March 25, 2005, HLES filed a writ of manda-
mus (Case Number 05-0544) in the Ohio Supreme Court asking the Court to 
order Susan Tave Zelman to permit HLES access to the community school 
funding.  The OEA has also filed a motion to intervene. 

“Try not.  Do or do not. 
There is no try.” 

 
 

Yoda in The Empire Strikes Back  

More Legal Briefs on Page 2 



 

 

In McClelland v. Green County Vocational School Dist. Bd. of Edn. (April 15, 2005), 2005-
Ohio-1909, an individual alleged that she was injured while riding as a passenger in a golf cart 
being operated by an alleged school official on school property.  The Ohio Second District 
Court of Appeals found that the school was not entitled to judgment on the pleadings because a 
question of fact existed regarding whether the golf cart driver was a school official.  As the 
school did not affirmatively assert that a golf cart was not a motor vehicle, the issue of whether 
the R.C. 2744.02(B)(1) negligent operation of a motor vehicle exception to statutory immunity 
was not addressed. 
 
In Thompson v. Bagley (April 25, 2005), 2005-Ohio-1921, a student died in a physical educa-
tion class in the school pool.  As the fatal injury occurred prior to April 3, 2003, the new R.C. 
2744.02(B)(4) physical defect and R.C. 2744.02(B)(5) civil liability exceptions did not apply.  
The Ohio Third District Court of Appeals held that the school’s swimming pool was a licensed 
public swimming pool subject to administrative regulations which are not discretionary in na-
ture and, therefore, the school could not claim a statutory immunity defense under either R.C. 
2744.03(A)(3) or (5) with respect to all claims asserted against it.  The Third District also found 
the Ohio Political Subdivision Tort Liability Act to be constitutional. 

To request a copy of an entire decision, please e-mail us at info@mcgownmarkling.com. 
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“Books serve to show a man that those original thoughts of his 
aren’t very new after all.” 

 
Abraham Lincoln 

The New R.C. 2744.02(B)(4) 
Physical Defect Exception  

 
Except as otherwise provided in section 3746.24 
of the Revised Code, political subdivisions are 
liable for injury, death, or loss to person or prop-
erty that is caused by the negligence of their em-
ployees and that occurs within or on the grounds 
of, and is due to physical defects within or on the 
grounds of, buildings that are used in connection 
with the performance of a governmental function, 
including, but not limited to, office buildings and 
courthouses, but not including jails, places of ju-
venile detention, workhouses, or any other deten-
tion facility, as defined in section 2921.01 of the 
Revised Code. 

The New R.C. 2744.02(B)(5) 
Civil Liability Exception  

 
In addition to the circumstances described in divisions (B)
(1) to (4) of this section, a political subdivision is liable 
for injury, death, or loss to person or property when civil 
liability is expressly imposed upon the political subdivi-
sion by a section of the Revised Code, including, but not 
limited to, sections 2743.02 and 5591.37 of the Revised 
Code. Civil liability shall not be construed to exist under 
another section of the Revised Code merely because that 
section imposes a responsibility or mandatory duty upon 
a political subdivision, because that section provides for a 
criminal penalty, because of a general authorization in 
that section that a political subdivision may sue and be 
sued, or because that section uses the term "shall" in a 
provision pertaining to a political subdivision. 





Bring the New 
IDEA 

Directly to You! 

McGown & Markling Co., L.P.A. 
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On December 3, 2004, President George W. Bush signed the 
Individuals with Disabilities Education Improvement Act.   The new IDEA 
imposes different responsibilities upon educators - like you - in the provision 
of special education and related services to children with disabilities. 
 
Learn about the new IDEA from Susan McGown, attorney with the school 
law firm of McGown & Markling Co., L.P.A. Susan will provide you with 
valuable real-life situations and applications that will assist you throughout 
your own school district. 
 
When:  You decide. 
 
Time:  You decide. 
 
Location:  Your own school district. 
 
Your ENTIRE school district can attend for ONE registration price per 
location - no matter how many people are in the room - of $950. 
 
Registration includes: 
• Access to the 4 hour seminar for as many people as you can fit in a room 
• Specially prepared presentation handouts made available 48 hours in                    

advance 
• Q&A throughout the presentation 
 
To register simply call 330.670.0005 or send an e-mail to  
registration@mcgownmarkling.com and arrange a mutually convenient time 
and location. 
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