
The new IDEA (IDEIA) will bring 
additional challenges to school dis-
tricts.  Due process hearings can sig-
nificantly affect your school district’s 
budget with unanticipated legal costs 
and increased insurance premiums.  In 
deciding whether to defend any special 
education case always demand that 
your legal counsel and/or insurance 
carrier provide your district with a de-
tailed cost-benefit analysis. 

In In re Removal of Robert Kuehnle (May 16, 2005), 2005-Ohio-2373, 
the Ohio Twelfth District Court of Appeals upheld the removal of three 
elected members of the Madison-Plains School District Board of Educa-
tion.  The school board members were found to have participated in 
nonfeasance, misfeasance, and malfeasance because of repeated viola-
tions of the Open Meetings Act, improper employment of unqualified 
teachers and family members, illegal vestment of board powers in its 
president when not in session, and obstruction of sexual conduct investi-
gations. 
 
Disgruntled citizens are increasingly resorting to removal actions to 
achieve desired outcomes - political, legal or otherwise.  This case 
serves as a reminder as to the importance of strict school law compli-
ance.  An ounce of prevention is worth a pound of cure. 
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McGown & Markling Co., L.P.A. is proud 
to announce that Dr. Frank Aquila has 
joined the school law firm.  While "Of 
Counsel" with the school law firm, Frank 
will continue to serve as Professor of Edu-
cational Administration at Cleveland State 
University, where he is responsible for the 
preparation of principals, supervisors, and 
superintendents.  Prior to becoming a 
school attorney, Frank served as an admin-
istrator in the Ashtabula County Educa-
tional Service Center (formerly known as 
Ashtabula County School District), Barber-
ton City School District, Cleveland Mu-
nicipal School District (formerly known as 
Cleveland City School District), and East 
Liverpool City School District.  
  
Frank received multiple degrees from Kent 
State University (B.S., education, 1965; 
M.Ed., educational administration, 1969; 
Ph.D., educational administration, 1973), 
Cleveland-Marshall School of Law ( J.D., 
1989), and U.S. Army Language School 
(Korean/Vietnamese, 1967).  Frank is a 
member of the Ohio State Bar Association 
and the Ohio Council of School Board 
Attorneys.  Frank is also admitted to prac-
tice law before the Ohio Supreme Court. 

Dr. Frank Aquila  
Joins the School Law Firm! 

Mark your calendars -  August 19,  2005 ,  is  the next  School Law 
Seminar date .   Registrat ion for the School Law Seminar is  
l imited to  the Cleveland,  Ohio location at  this  t ime.   Registrat ion 
material  can be found on Pages 4-5.   
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Removal of Board Members Affirmed 

Pro Se Parents Strike Out 
In Cavanaugh v. Cardinal Local 
School Dist. (C.A.6, May 18, 
2005), 2005 U.S. App. LEXIS 
8867, the United States Court of 
Appeals for the Sixth Circuit held 
that non-attorney parents cannot 
represent their own children in 
IDEA federal court actions. 

“Education is what survives when 
what has been learned has been 

forgotten.” 
 

B.F. Skinner 

More Legal Briefs on Pages 2-3 

Demand Due Process 
Cost-Benefit Analysis 

Bringing the New IDEA 
Directly to You! on Page 6 



 

 

 
In Board of Edn. of the Gorham Fayette Local v. D.H. Holdings Co. (N.D. Ohio, May 17, 2005), 
2005 U.S. Dist. LEXIS 9426, a school board filed an action in federal court under state law for 
damages sustained to school property because of contamination for a site for which the defendant 
corporations were responsible.  The defendants filed a motion to dismiss for lack of jurisdiction 
arguing that the suit was effectively a challenge to a consent decree entered into between defen-
dants and the EPA pursuant to the Comprehensive Environmental Response, Compensation, and 
Liability Act (CERCLA).  The United States District Court for the Northern District of Ohio held 
that it had jurisdiction to entertain the school board’s claims because the claims asserted by the 
board were premised upon state law and because CERCLA provides all plaintiffs the right to pur-
sue state law remedies.  
 
In Bush v. Beggrow (May 19, 2005), 2005-Ohio-2426, a middle school student was struck by a car 
while walking home from school.  The student and his parents sued the driver of the vehicle and 
his insurers, the city, and the school district.  The driver and his insurers were dismissed and the 
trial court then granted summary judgment in favor of the city and the school district.  In affirming 
the grant of summary judgment in favor of the school district, the Ohio Tenth District Court of 
Appeals applied the three-tiered sovereign immunity analysis set forth in Cater v. City of Cleve-
land (1998), 83 Ohio St.3d 24.  The Tenth District found that the only two potential exceptions to 
immunity were found in R.C. 2744.02(B)(4) and (5).  The Tenth District noted that at the time of 
the incident the student was not on school property and therefore held that R.C. 2744.02(B)(4) did 
not establish an exception to immunity.  Additionally, although the plaintiffs alleged that the 
school failed to activate its “School Zone” sign, no section of the revised code imposed immunity 
upon the school district for such failure.  Accordingly, the exception to immunity found in R.C. 
2744.02(B)(5) was likewise inapplicable.  Ultimately, the Tenth District affirmed the grant of sum-
mary judgment in favor of the school district.  This decision was based upon former Chapter 
2744.  However, none of the revisions to the Code, effective April 9, 2003, suggest a different out-
come.  Interestingly, the Tenth District took the time to note, in dicta and citing an 1969 Ohio Su-
preme Court decision, that children “are entitled to a degree of care proportioned to their inability 
to foresee and avoid the perils that they may encounter” in traversing on foot to and from school.  
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“While the individual man is an insoluble puzzle, in the aggre-
gate he becomes a mathematical certainty.  You can, for example, 

never foretell what any one man will be up to, but you can say 
with precision what an average number will be up to.  Individuals 
vary, but percentages remain constant.  So says the statistician.” 

 
Sir Arthur Conan Doyle 
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In the Matter of Zachariah T. (May 20, 2005), 2005-Ohio-2488, a mother resided in Missouri at the same 
time her special education child resided with his grandmother in the Toledo City School District.  While in 
Toledo, the disabled child was found to be delinquent and placed in the custody of a government agency.  
The trial court ordered that the grandmother’s school district (i.e., Toledo, Ohio) be responsible for the cost 
of the child’s education rather than the mother’s school district (i.e., Missouri).  The trial court based its 
decision on the fact that the mother’s known residence was (apparently) located outside the jurisdictional 
reach of Ohio court orders (i.e., Missouri) at the time of removal.  As Toledo is where the grandmother and 
child resided when custody was removed from the mother, the Ohio Sixth District Court of Appeals af-
firmed the trial court’s decision. 
 
In Metzger-Gleisinger Mechanical, Inc. (May 27, 2005), 2005-Ohio-2727, the Ohio Fifth District Court of 
Appeals held that a school board does not violate Ohio's competitive bidding laws when the board sets 
forth alternative bid packages in order to compare the costs of installing specific brand name HVAC sys-
tems.  The Fifth District further held that unsuccessful bidders are not entitled to monetary damages when 
they have not even sought injunctive relief. 
 
In State v. Cephus (June 3, 2005), 2005-Ohio-2752, the Ohio Second District Court of Appeals upheld the 
conviction of a woman who disrupted two city council meetings by speaking beyond her allotted time and 
engaging in a verbal confrontation with another citizen present at the meeting.  The woman challenged the 
constitutionality of the ordinance she was found guilty of violating, claiming that it was impermissibly 
vague and overly broad.  The Second District held that a person of ordinary intelligence would understand 
a prohibition against becoming “boisterous” and interfering with the order of city commission meet-
ings.  The ordinance was therefore not void for vagueness.  The Second District further held that the ordi-
nance was not over broad in that it was simply a “time, place, and manner” restriction that was narrowly 
tailored to serve a significant governmental interest- namely the orderly progression of city council meet-
ings.  This same analysis would apply to school board meetings. 

 
 

To request a copy of an entire decision, please e-mail us at info@mcgownmarkling.com. 
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“Laughter is an instant vacation.” 

 
Milton Berle 
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