
The days of the caveman may be 
over.  In Sanford v. Sylvania City 
School Bd. of Edn. (Aug. 5, 2005), 
N.D. Ohio Case No. 3:03 CV 7572, 
2005 U.S. Dist. LEXIS 15937, par-
ents and a school board entered into 
a settlement agreement to resolve 
an IDEA due process matter.  In 
that settlement agreement, the 
school board refused to include an 
offer for payment of attorney fees.  
The IHO dismissed the due process 
as settled.  The parents later re-
quested attorney fees asserting to be 
prevailing parties under the IDEA.  
The United States District Court for 
the Northern District of Ohio found 
that the parents’ voluntary willing-
ness to reach a settlement lacks the 
necessary judicial imprimatur on 
the change sufficient to consider 
parents prevailing parties. 
 
There may be times when a school 
district would agree to provide at-
torney fees in order to settle conten-
tious litigation.  However, contrary 
to recent trends, parents have no 
entitlement to such fees. 

The U.S. Supreme Court has scheduled oral 
arguments for October 5, 2005, in the IDEA 
burden of proof case Weast v. Schaffer.  
Stay Tuned! 
 
Information on “Bringing 
the New IDEA Directly to 
You!” can be found on Page 
5. 

The recent Ten Commandments courthouse decision issued by the United 
States Supreme Court in McCreary Cty. v. ACLU (June 27, 2005), 125 S.Ct. 
2722, has nothing to do with the display of the Ten Commandments in 
schoolrooms.  Review of that display was denied by the Supreme Court on 
the very next day.  Harlan Cty. v. ACLU (June 28, 2005), 125 S.Ct. 2988. 
 
In Ohio, display of the Ten Commandments in schoolrooms is subject to the 
December 18, 2003 decision of the United States Court of Appeals for the 
Sixth Circuit in ACLU v. McCreary Cty. (C.A.6 2003), 354 F.3d 438, 
wherein the Sixth Circuit found the particular display under review to vio-
late the Establishment Clause.  It is important to note that the Sixth Circuit 
did not prohibit per se the educational use of religious documentation in 
public school education.  If public schools desire to display religious mate-
rial, such displays must be presented objectively and integrated with a 
secular message taking into consideration (1) the content of the displays, 
(2) the physical setting in which the material is displayed, and (3) any 
changes the school may have made to the displays since their inception.  
Before venturing down the mountain to display any religious material in a 
public school for education purposes, consultation with a school attorney is 
strongly recommended.   
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Mark  your  ca l endar s  -  August  19 ,  2005 ,  i s  t he  
nex t  Schoo l  Law Seminar  da t e .   Reg is t r a t ion  fo r  
t he  Schoo l  Law Seminar  i s  l imi t ed  to  the  
Cleve land ,  Oh io  loca t ion  a t  t h i s  t ime .   
Reg i s t r a t ion  mate r i a l  can  be  found  on  Page  4 .   
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Ten Commandments in Schoolrooms 

An e-School Update 
As reported in the May 2005 edition 
of the School Law Newsletter, Hattie 
Larlham Educational Services, Inc. 
(HLES) petitioned the Ohio Supreme 
Court to order the Ohio Department of 
Education to permit HLES access to 
the community school funding so that 
it may provide an eSchool for children 
with profound disabilities and chronic, 
severe, medically fragile conditions.  
On July 13, 2005, the Supreme Court 
denied that request.  State ex rel. 
Hattie Larlham Edn. Serv., Inc. v. 
Zelman, 2005-Ohio-3490. 
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“A child educated only at 
school is an uneducated child.”  

 
George Santayana 

U.S. Supreme Court Update 

Why Cave on Attorney Fees? 

More Legal Briefs on Pages 2-3 
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More Legal Briefs - Ohio’s Sunshine Law 

“What the American public doesn't know is 
what makes them the American public.”   

 
From the movie Tommy Boy 
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In Piekutowski v. South Central Edn. Serv. Center Governing Bd. (June 3, 2005), 2005-Ohio-
2868, members of the ESC Governing Board adjourned into executive session for the purpose 
of considering the creation of a new local school district.  When the Board returned to the pub-
lic session, it adopted a resolution proposing the creation of a new local school district.  A citi-
zens group initiated legal action to overturn the creation of the new school district because it 
was alleged to have been the result of deliberation that took place in executive session in viola-
tion of Ohio’s Sunshine Law.  The Ohio Fourth District Court of Appeals affirmed the trial 
court’s decision to overturn creation of the new local school district since credible evidence 
existed demonstrating that the resolution creating that school district was the result of nonpub-
lic deliberations.  These deliberations amounted to a “free-for-all” question-and-answer session 
wherein the board members interacted with each other and shared opinions with each other. 
 
In Haverkos v. Northwest Local School Dist. Bd. of Edn. (July 8, 2005), 2005-Ohio-3489, the 
Ohio First District Court of Appeals held that an e-mail sent by a school board member to two 
other school board members did not violate the open-meetings provision of Ohio’s Sunshine 
Law, when the e-mail did not involve a “meeting” of the members in that it was unsolicited, 
was not responded to, and did not discuss official business.  The First District also held that a 
one-on-one telephone conversation between two school board members in which they dis-
cussed a response to a newspaper article was not a “meeting” under the Sunshine Law.  The 
First District further held that a letter drafted by one school board member, which was pro-
vided to four other board members at a public meeting of the board and then read by the au-
thoring board member during the meeting, did not violate the open-meeting provision of 
Ohio’s Sunshine Law, when the letter did not mention any pending rule or resolution before 
the school board and did not result in any formal action by the board.  In order to prevail on a 
claimed violation of the Sunshine Law, one must demonstrate that there was (1) a pre-arranged 
(2) discussion (3) of the public business of the body in question (4) by a majority of its mem-
bers.  CAUTION:  The ruling in this case is premised on the facts rather than a change in the 
law.  School board members must take all precautions to ensure that no aspect of Ohio’s Sun-
shine Law is ever violated. 

 
The school law firm of McGown & Markling Co., L.P.A. has 
prepared a comprehensive manual on public records and open 
meetings.  For a complementary copy of this material, please 
send us an email at info@mcgownmarkling.com requesting the 
same. 



 

 

On June 27, 2005, OSEP issued Memorandum 05-09 to Chief State School Officers 
clarifying the obligations of school districts to parentally-placed private school chil-
dren.  Under the new IDEA (IDEIA), the district of ATTENDANCE will be responsi-
ble for child-find and the determination of the proportionate share of Part B funds to 
be allocated to the private schools in the attendance area.  Also, the district of AT-
TENDANCE will be responsible for the provision of equitable services.  For pur-
poses of child-find and the provision of services, it is irrelevant where the child re-
sides.  A copy of the memorandum is available on the Ohio Department of Educa-
tion’s website. 
 
In Huntsman v. Perry Local School Dist. Bd. of Edn. (June 27, 2005), 2005-Ohio-
3294, the Ohio Fifth District Court of Appeals held that an individual no longer holds 
a property interest in a teaching contract with the school board once that same individ-
ual’s teaching license is revoked by the Ohio Department of Education for contribut-
ing to the unruliness or the delinquency of a child.  The Fifth District further held that 
the school board was under no obligation to provide that individual with a termination 
hearing since the teaching contract terminated as soon as the teaching license/
certificate was revoked.  
 
In Manno v. St. Felicitas Elementary School (June 23, 2005), 2005-Ohio-3132, the 
Ohio Eighth District Court of Appeals held that a private, religious, elementary school 
had no duty to warn a teacher that her employment could be terminated for remarrying 
without first having a prior marriage annulled as no employment contract or policy 
manual created such a duty.   
 
In State ex rel. Midlam v. Greenville City School Dist. Bd. of Edn. (June 17, 2005), 
2005-Ohio-3061, the Ohio Second District Court of Appeals held that a former ele-
mentary-school principal was entitled to continuing contract status as a teacher fol-
lowing nonrenewal of her administrative contract in spite of the fact that she had not 
served two years as an administrator on the date the school board nonrenewed the 
administrative contract (i.e., March 30, 2004) because the administrator ultimately 
served two years as an administrator upon expiration of the administrative contract 
(i.e., July 31, 2004). 

 
To unsubscribe, please e-mail us at remove@mcgownmarkling.com. 

@ 2003-2005 Copyright & Disclaimer by McGown & Markling Co., L.P.A. 
All rights reserved.  You may reproduce materials available on this document for personal use and for non-commercial distribution. 

All copies must include this copyright statement.  

ADVERTISEMENT ONLY.  The Firm became aware of and verified the identity and specific legal need of the addressee through the Ohio 
Department of Education’s directory information, the addressee's own school district website, and/or direct subscription.  The Firm disclaims any prior acquaint-
ance or contact with the addressee.  The Firm disclaims any predetermined evaluation of the merits of the addressee’s legal needs.   

More Legal Briefs - New IDEA & Employment Issues 

“By working faithfully eight hours a day you may 
eventually get to be boss and work twelve hours a day.”  

 
Robert Frost 
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School Law 
Seminar 

 
Friday, August 19, 2005 

 
The Holiday Inn Independence 

6001 Rockside Road, Independence, Ohio 44131 
 
Registration 
8:00 a.m. to 8:30 a.m.  
 
Breakout Session 1 A:     The New IDEA - Part One 
8:30 a.m. to 10:00 a.m. 
 
Breakout Session 1 B:     Student Discipline, Policies and 
    Handbooks 
8:30 a.m. to 10:00 a.m. 
 
Breakout Session 2 A:     The New IDEA - Part Two  
10:00 a.m. to 11:30 a.m.      
 
Breakout Session 2 B:     Residency, Custody and Divorce  
     Issues 
10:00 a.m. to 11:30 a.m. 
 
Question and Answer Session 
11:30 a.m. to 12:30 p.m.  

Seminar Fees 
 

 
$100 per series for single school registrant only 

$ 90 per series for two or more school registrants 
 
 

For One CEU Credit per Session, Add an Additional $150  

Registration Methods 
 
Mail:  Complete this page to register and mail with 

payment to: 
 
 McGown & Markling Co., L.P.A., 1894 North 

Cleveland-Massillon Road, Akron, Ohio 44333 
 
Phone: 330.670.0005 or Toll Free 1.888.OHEDLAW  
 
E-mail: registration@mcgownmarkling.com 

Names of Attendees 
 

1. Name: _________________________________________________  Title: _______________________________ 
 E-mail: _________________________________________________ Session(s): __________________________   
 
2.   Name: _________________________________________________  Title: _______________________________ 
 E-mail: _________________________________________________ Session(s): __________________________   
 
3.   Name: _________________________________________________  Title: _______________________________ 
 E-mail: _________________________________________________ Session(s): __________________________   
 
4.   Name: _________________________________________________  Title: _______________________________ 
 E-mail: _________________________________________________ Session(s): __________________________   

Please make checks payable to McGown & Markling Co., L.P.A. 
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Bring the New 
IDEA 

Directly to You! 

McGown & Markling Co., L.P.A. 
Corporate Office 

1894 North Cleveland-Massillon Road, Akron, Ohio 44333 
Telephone 330.670.0005 • Facsimile 330.670.0002 

 
Toll Free 1.888.OHEDLAW (643.3529) 

 
On December 3, 2004, President George W. Bush signed the Individuals with Disabilities 
Education Improvement Act.   The new IDEA (IDEIA) imposes different responsibilities 
upon educators - like you - in the provision of special education and related services to 
children with disabilities. 
 
Learn about the new IDEA (IDEIA) from Susan McGown, attorney with the school law 
firm of McGown & Markling Co., L.P.A. Susan will provide you with valuable real-life 
situations and applications that will assist you throughout your own school district. 
 
When:  You decide. 
 
Time:  You decide. 
 
Location:  Your own school district. 
 
Your ENTIRE school district can attend for ONE registration price per location -  
no matter how many people are in the room - of $950. 
 
Registration includes: 
• Access to the 4 hour seminar for as many people as you can fit in a room 
• Specially prepared presentation handouts made available 48 hours in advance 
• Q&A throughout the presentation 
 
To register, simply call 330.670.0005 or Toll Free 1.888.OHEDLAW (643.3529), or 
send an e-mail to registration@mcgownmarkling.com and arrange a mutually convenient 
time and location. 
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